MEANING OF LEX SITUS                       589

of Sicily. The successor became the holder of the estate subject to the
incidents annexed to it by the grant and the law of Sicily and no others.
Amongst the incidents was a particular course of succession different
from that which Lord Nelson had directed, and the necessary conse-
quence appears to be that no operation or effect could be given to the
expressed wish and intention as to the succession to the estate itself,
beyond that which the law of Sicily allowed.'

Before giving specific illustrations of the doctrine in opera- Meaning<
tion it is essential that the true meaning of the expression lexlex "tui
situs should be understood. Most decisions and most writers
have proceeded upon the assumption that it means the relevant
rule applicable at the situs to a purely domestic situation involv-
ing no foreign element at all. The assumption, however, is
scarcely warranted. This, as we have seen in considering the
renvoi doctrine, is one of those exceptional cases in which the
court of the forum refers to the whole law of the foreign situs.1
It may be that a court at the situs, if required to give a decision,
would apply the relevant rule of its own law applicable to a
purely domestic situation. This, however, is not necessarily so.
The relevant rule should be examined in the light of its reason,
the purpose which it is designed to effect and the policy upon
which it is based, in order to ascertain whether it is properly
applicable to a case containing a foreign element. It does not
follow that a rule of the land law designed to promote the wel-
fare of persons domiciled in the country or to regulate local
transactions should necessarily be extended to transactions
completed abroad between domiciled foreigners. The truth of
this is well brought out by Cook in his discussion of the New
Hampshire case of Proctor v. Frost* where the facts were these:

By the statutory law of New Hampshire a wife is incapable of be-
coming surety for her husband, but by the law of Massachusetts she is
free from this incapacity. A married woman entered into a transaction
in Massachusetts, where she was domiciled, by which she became
surety for her husband. By way of security she executed in that State .
a mortgage of her land in New Hampshire.

There was no dispute that her capacity to execute the mortgage
as a surety fell to be determined by the lex situs, but that did
not inevitably mean that the New Hampshire statute applied
to the instant case. A correct decision on that question could

1  In re Schneider's Estate (1950), 96 N.Y.S. 652; Cheatham, p. 67; supra,
p. 84.

2  [X938] 89 N.H. 304; Cheatham, Cases en Conflict of Laws, p. 574; Cook,
Logical and Legal Bases of Conflict of Laws, p. 274.